The regulation of the M&A transactions in Russia.
By Victor Kalmykov
It is impossible to overestimate the importance of the institution of public takeovers for the development of Russian corporate law and for the establishment of the new era of mergers and acquisitions (M&A) in Russia. The Russian market of corporate control has increased a lot, since the new order of structuring public takeovers had been implemented into Russian system of regulating turnover of shares and participatory interests. However, according to words which were mentioned by Andrei Dontsov: the legal framework in relation to M&A transactions is continuing to develop as practitioners and lawmakers become more and more sophisticated, Russian law still suffers from some inflexibility and uncertainty in the area of M&A». In fact, this inflexibility of Russian M&A law is connected mostly with the existence of the institution of merger control which is also referred to as anti-monopoly clearance. 

The main principles by which the procedure of formulating takeover bids is regulated are enumerated in the articles of Chapter 11.1 of the Federal Law on joint-stock companies. Those main principles could be subdivided into several groups, most of which regulates the procedure of changing the controlling shareholder. These principles are as follows:

Primacy of shareholders. This principle is not enumerated in the text of the federal law, but it is considered to be the constituent principle of the federal legislation, controlling public takeovers. According to S. M. Bartman it is based on the idea that all the corporate acts and transactions should be proved by shareholders themselves but not by the Board of directors. Moreover those risks which are produced by transactions should be proportional to the participatory interests of shareholders in the capital of the joint-stock company. 

The voluntary offer procedure which was replaced from the text of the European Parliament and Council Directive 2004/25/EC of 21 April 2004 on takeover    bids. The main idea of this rule is to give the opportunity for the investor to make a public offer to the shareholders of the target company, the essential conditions of which (i.e. the price and the terms of the transaction) are not regulated by the mandatory rules of the existing law. Moreover this procedure is not considered to be obligatory for the offeror because of the fact that it could be made to an offeree before the change of the controlling shareholder take place. A. Dontsov wrote that: «Where a person intends to make a public offer to shareholders of an OJSC for no less than 30% shares … the terms of such offer must comply with the provisions of the JSC Law which sets out the duration of the offer, the procedure for payment and transfer of the shares, the bank guarantee required for the offeror, etc.. It should be mentioned that according to the text of the 208-FZ the 30% threshold takes into account shares owned by persons affiliated with the offeror. In accordance to the text of the «Competition Law» №135-FZ not only humans but also legal entities could be affiliated with an offeror. 


The mandatory offer procedure is the next principle of the existing law, regulating takeover bids. The precondition for addressing this kind of offer is considered to be the change of the controlling shareholder in the company, i.e. the situation of the acquisition of more than 30%, 50% or 75% of the issued shares, which gives the right to vote during the general meeting to their owners. It should be recognized that the threshold includes those shares which are owned by the persons who are affiliated with an offeror. The main difference between the voluntary offer and the mandatory offer is based on the fact that the last one does not give an opportunity for an offeror to choose whether to make a public offer or not, because an offeror is obliged to make such offer. The idea is that the mandatory offer could not be addressed to one offeree, but only to every shareholder of the target company. 


As it was mentioned by A. Dontsov the mandatory buy-out procedure «is triggered upon the acquisition by way of a voluntary or mandatory offer of 95% of more of the issued shares». The main problem of the formulation of this principle according to the text of the 208-FZ is based on the fact that it could be used only in case of acquiring more than 95% of the voting shares as the result of the voluntary or mandatory offer. The idea of this principle is based on the one hand on the position that all corporate actions should be effective and all the corporate decisions should be properly executed by the board of directors. On the other hand this principle determines the right of the minority shareholders to be paid for those stakes which they possess as their supreme right. The JSC Law requires that upon exceeding the 95% of the voting rights, the offeror, who acquired such stake should make a mandatory public offer to other shareholders who did not accepted the previous voluntary or mandatory offer of such offeror. The JSC Law also regulates the procedure of determination of the so called «fair value» of shares. Moreover, if the person who acquired more than 95% of the voting shares failed to address a public offer to shareholders, they could exercise the right to force an offer for their shares. 


The last principle of the Russian M&A law is called squeeze-out procedure and it is also connected with the situation in which the controlling shareholder acquires more than 95% of the voting shares by addressing voluntary or mandatory offer to shareholders of the joint-stock company. The situation in which this principle could be used is formulated in the text of the 208-FZ as follows: Where a person has acquired by the way of a voluntary or mandatory offer no less than 10% of the issued shares of an OJSC and, as a result of such acquisition a threshold of 95% has been exceeded, the offeror can require the other shareholders of the company to sell their shares at fair value. 

It should be mentioned also that the European Corporate Law formulated another principle, which had not been replaced into Russian M&A Law. This Principle is called the Breakthrough rule. The main example of the norms which were effected by this principle is the art.11 of the European Parliament and Council Directive 2004/25/EC, in the text of which it is written that any prohibition or restriction on transactions with voting shares of the target company could not be executed by the Board of the target company before the term for acceptance of the public offer would not flew out.

In the end of this article it should be mentioned that because of the inflexibility of Russian M&A Law and of those norms which regulates public takeovers the main trend in Russian M&A practice nowadays is to regulate most of public takeovers by English Law, which is considered to be more flexible, than Russian Law.   
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