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“It is the body to which all Americans look for the ultimate protection of their rights.  It is to the U.S. Supreme Court that we all turn when we seek that which we want most from our government: equal justice under the law.”
                                                                                  --Justice Sandra Day O’Connor, Confirmation Hearing (1981)  
“They were political animals before they got on the Supreme Court, and they don’t change when they get there.”
                                                                                                                                                 --Christine Kellett (1995)
“This Court is forever adding new stories to the temples of constitutional law, and the temples have a way of collapsing when one story too many is added.”–Justice Robert H. Jackson, Douglas v. Jeannette (1943)

                                                         Professor

Dr. Richard J. (Rick) Hardy— Dan and Laura Webb Professor of Political Science
Class Hours:  1:00 - 1:50 p.m., MWF, Morgan Hall, Room 308
Office Hours:  2:00 - 3:30 p.m., MW, 8:00 – 8:50 F, or by Appointment*

Professor's Office:  445 Morgan Hall 

Email:  RJ-Hardy@wiu.edu   Office Phone:  309-298-2566
*We live in difficult times. Because I am in the “high risk” category regarding Covid-19, my physician strongly recommends that, if at all possible, we avoid one-on-one meetings in my office.  I will still hold office hours and be available for phone calls during those times. And, of course I will return emails in a prompt manner.  RJH

                                                 Course Description
“The judicial power of the United States shall be vested in one Supreme Court and in such inferior courts as the Congress may from time to time ordain and establish.”  These words are found in Article III, Section 1, of the United States Constitution.  The Framers of the Constitution devoted an entire article to the judicial branch of government, giving it seemingly equal importance with the legislative and executive branches of the new government.  However, the placement and brevity of Article III, plus debates surrounding the ratification of the Constitution have caused many to question whether the Supreme Court was actually intended to be what it is today.  Whether intended or not, the Supreme Court has evolved into a significant co-equal branch of American government.  It has become the guardian of the Constitution and the rights it ensures the people.  Although members of the Supreme Court have not always agreed on how the judiciary should carry out this responsibility, they have staunchly maintained that an independent court system is necessary to protect the people’s rights.  
What did the Framers intend the role of the Supreme Court to be?  What was the Supreme Court like in the formative years?  How has the Supreme Court developed?  What historical events and people helped shape the Supreme Court?   How are Supreme Court justices selected?  What are the characteristics of the people who have served on the Court?  What affect do demographics and politics play in the nomination and ratification of Supreme Court justices?  How do cases reach the Supreme Court?  What is the jurisdiction of the Supreme Court?  How does the Supreme Court choose to hear some cases and not others?  What mechanisms are used by the Supreme Court to reject or accept cases?  What are the norms of judicial actions?  How do the Justices vote on cases?  What processes are involved in deciding who writes the opinions?  What are the strategies involved in assigning and writing opinions?  What is legal reasoning and what role does it play in deciding cases?  What role does politics play in deciding cases?  Is the Supreme Court a political body or a judicial body?  How does one interpret Supreme Court opinions?  What are the elements of a Supreme Court opinion?  What trends are evident in Supreme Court decision-making and what does the future hold for the Supreme Court?  These are just some of the myriad questions we will address in this course.  

The Course is divided into three parts.  Part I provides an overview of the Supreme Court.  We begin by tracing the historical development of the Supreme Court.  Nine distinct periods are identified as we discuss the unique personalities and events that have shaped the evolution of the Court.  Special emphasis will be given to critical cases that are the hallmark of each historical period.  Part II examines the process of judicial nomination and the characteristics and philosophies of the justices who have served on the Court.  Also included in this section is an examination of jurisdiction, judicial norms, threshold requirements, and the process by which cases reach the Court.  We will explore the nature of Supreme Court decision-making, various strategies involved in assigning and crafting opinions, and the elements of Supreme Court opinions.  The course concludes in Part III with a mock Supreme Court.  The purpose of the simulation is to enable students to apply the judicial norms, principles, philosophies and legal canons learned in class.  As will be detailed below, every student will be assigned to play a Supreme Court justice for the entire semester.  Each justice will meet in his or her assigned court and render decisions on a series of hypothetical cases.  Topics include:  freedom of religion, separation of church and state, freedom of speech, federalism, taxation, privacy rights, affirmative action, abortion rights, symbolic freedoms, procedural rights, the exclusionary rule, search and seizure, associational rights, to name but a few.  The course will conclude with the respective Courts rendering written and oral opinions on the hypothetical cases.

                                                Readings and Resources
The required readings will be drawn from the following texts:  1) Bernard Schwartz.  A History of the Supreme Court.  New York:  Oxford University Press, 1993.  Paperbound. (ISBN 0195093879).  This book is available online at very reasonable prices.  2) Lawrence Baum.  The Supreme Court.  13th Edition.  CQ Press, 2018.  Paperbound Edition.  (ISBN 77815443227389). This book is available at the University Book Store and may be purchased online. Additionally, students will be called upon to research biographical information on Supreme Court justices and analyze selected cases in constitutional law.  A wide range of information and case law can be downloaded freely from a rich database on the World Wide Web.  Students are strongly encouraged to browse the web.  Among the most valuable source are:  The Supreme Court of the United States, Cornell University Legal Information Institute, FindLaw Supreme Court Opinions, The Oyez Project at Northwestern University, and The Constitution of the United States of America.  Make sure to locate and bookmark these valuable sources. 
                                           Teaching Method

As you can tell, this course takes a rather eclectic approach.  Parts I and II of the course will follow the traditional lecture format with generous discussion interspersed.  However, the course will also employ the Socratic method when analyzing critical cases. As detailed below, the quality of participation will be considered in determining the final course grade. Finally, Part III will involve an interactive simulation that will enable each participant to demonstrate his or her understanding of Supreme Court decision-making. A full description of the simulation is provided below.  

Class Discussion, Participation, and Attendance
“College is not a sanctuary from responsibility!”  Every student is therefore encouraged and expected to contribute to class discussion.  Oral examinations occur daily and continuously.  Hence, when called upon in class for input to the discussion, you are in fact being examined.  The quality of class discussion and participation in the mock Supreme Court will be recorded, and it will count for 100 points or 25 percent of the course grade.  (See below for a breakdown of participation points)  Discussion grades, of course, are relative.  A person who has perfect attendance, is always prepared, and takes an active part in class discussion will obviously earn higher marks than a student who frequently misses class, is ill prepared, and rarely interacts with the class.  Attendance is taken at 1:00 p.m. sharp!  Please be in your seat by that time.   

Briefing Cases
Throughout the course, you will be exposed to many landmark cases.  Nearly all of these cases may be downloaded from the World Wide Web.  A tried and true way of learning the material is to construct a “brief” of each case.  Briefing is an essential tool for understanding constitutional law.  As its name implies, a brief is a one- or two-page synopsis of each case studied.  While there are many ways to brief a case, here is a suggested outline:  

1) 
Case.  Write the case name, year, and citation at the top of the page.  While it is not necessary to memorize the dates, such information can help put each case in historical perspective.  The citations are useful if you desire to scrutinize the entire opinion in a law library or in one of the official or unofficial Supreme Court reports.  

2) 
Background.  Whenever possible it is important to record the events leading up to the case.   An historical setting will often add clarity to the decision.  

3) 
Facts. Write a short paragraph or two about the events and how they unfolded.  Who are the litigants?  What relief is sought?   It will have more meaning if you put it in your own words.

4) 
Questions.  Identify the central question or questions of law raised in the case.  Most often the questions are raised in the cases itself; sometimes you must phrase the question yourself.  Also be aware that many cases involve multiple issues, so it is therefore advisable to remember where the case fits the course outline.   

5) 
Ruling.  How did the Court decide the above questions?  Was the vote (e.g., unanimous, 8 to 1, 5 to 4, etc.)?  While it is not necessary to memorize the divisions, such splits can often portend future cases.  For example, a badly split court may signal that this controversy will likely appear again.  Conversely, a unanimous decision will send a strong message about future litigation.  

6) 
Majority opinion.  Specify who wrote the majority opinion and succinctly note the reasoning of the decision.  For example, did the opinion rely upon originalism or literalism?  Does the opinion reflect judicial restraint or judicial activism?   

7) 
Other opinions.  Are there any concurring or dissenting opinions?  If so, identify who wrote them and summarize their arguments.  It is not uncommon for a persuasive minority opinion in one decision to become the basis for a majority opinion at a later time.  

8) 
Importance.  Why is the case important?  What doctrines or principles of law does the case establish?  How does the decision fit into the outline of the course?  

9) 
Comments.  Your professor and fellow students will often inject relevant information.  Therefore, be sure to leave some room for additional comments.   

10) Review.  Cramming will do you little good in this course; there is simply too much material to absorb and synthesize.  It is vitally important that you review or even rewrite your briefs on a regular basis, say every week to ten days.  Some people use 5X7 note cards.  Some students compile their cases in three-ring binders.  And still others rely upon personal computers to study their cases.  Perhaps you can get together with a classmate or two and form a study group.  Remember that anything is easy if you break it down into manageable parts.    

In sum, a brief is merely a tool to help you learn the cases and the better the tool, the easier your task will be.  

Mock Supreme Court
The Courts.  The class will be divided into two courts: a) The Warren Court and b) The Roberts Court.  Other courts may be added, depending on the final course enrollment. 

The Justices.  Each participant will be assigned to play one Supreme Court Justice throughout the semester.  It will be up to each participant to research his or her assigned justice or justices.  Each participant will write one, two-page (single-spaced) biography, worth 20 point).  The biography should include the justice’s family background, education, home state, party affiliation, religious affiliation, work history, a photo, life experiences, demeanor, opinions on leading cases, and, above all, his or her judicial philosophy.  Each day your professor will call upon students to reveal some interesting “facts” about their justice to share with the class.  The biography is due on Friday, September 10.  Below are the courts we will simulate.  

WARREN COURT  (1953-1969)

CJ Earl Warren (Roselyn Wright)
Hugo Black (Justin Cohn)
Felix Frankfurter (Daniel Walsh)
William O. Douglas (Vik Rajyaguru)
Potter Stewart (Gale Alexander)
John Harlan, II (TBA)
William Brennan (Aliyah Cobb)
Thurgood Marshall (Markiese Morgan)
Byron White (Juhyun Park)
ROBERTS COURT (2006-2020)

CJ John Roberts (Thalia Mercado)
Clarence Thomas (Jalen Carlos)
Stephen Breyer (Borhan)
Samuel Alito (Aliza Sims)
Sonia Sotomayer (Shakyria Bailey)
Elena Kagan (Reeka Edwards)
Neil Gorsuch (Victoria Dixon)
Brett Kavanaugh (Likhitha Kancheria)
Amy Coney Barrett (Danajha Tate)
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Hypothetical Cases.  In late-October, you will be given approximately 40 hypothetical cases that relate to the materials presented in the lectures.  We will assume that each case has secured the necessary “rule of four” vote for certiorari and that oral arguments have been completed. We will also not worry about the procedural technicalities involved in moving cases.  Confine your judicial decision-making to the substance of the cases and the relevant constitutional principles, provisions, and body of case law.  However, do not be afraid to go “outside the lines.”  

Conferences.  Following the Thanksgiving break, we will hold a series of conferences in which you will meet to discuss and decide your cases.  The dates for those meetings will be on November 29, December 1, 3, 6, 8 and 10.  The Chief Justice will preside.  She or he will present the case and open the floor for discussion.  Custom dictates that the Justices voice their opinions by order of seniority on the Court, beginning with the Chief Justice. The “real” Supreme Court would conduct conference in absolute secrecy; however, this Court will permit virtual visitors.  
Deliberations.  Before voting, each Justice should consider his or her political philosophy (judicial activism, judicial restraint), the social and political milieu, the historical context of the cases, previous rulings, voting blocks, trade-offs, the possible impact of the decisions, interest group opposition, personal beliefs, whether to rule for liberty over authority or for equality over liberty, and so on.  Be able to justify your position to your colleagues.

Voting.  Once the Justices have had an opportunity to discuss and deliberate on the cases, the Justices will vote.  Tradition dictates that Justices vote in reverse order of seniority.  That is, the most junior member votes first, second most junior member votes second, and so on, until all votes are cast. The Chief Justice will vote last.  Many combinations are possible.  The vote could be unanimous (9-0) or badly split (5-4).  Yes, it is possible for a Justice to decline to vote because of health reasons or a possible conflict of interests, and in the unlikely event of a tie, the lower court decision stands.  In our simulation, however, every Justice must vote. 

Assigning Opinions.  The Chief Justice generally holds the trump card (no pun intended).  When the Chief Justice is in the majority (about 75 percent of the time), he (or she) has the option of writing the opinion or assigning it to the justice whose views most closely represent his (or her) own.  This enables the Chief Justice to mold the Court.  When the Chief Justice votes with the minority, it is up to the most senior member of the majority to assign the opinion. Any member may write a concurring opinion (that is, an opinion that agrees with the outcome of the majority ruling, but for different reasons) or a dissenting opinion (an opinion in opposition to the majority opinion).   

Writing Opinions.  For our simulation, every mock Justice will write two opinions—one majority and one minority opinion.  (See format below.)  Our mock Chief Justices will assume the task of overseeing this.  In drafting the opinions, each Justice may consult with other Justices on his or her own Court.  Opinion writers should also examine the assigned readings, lecture notes, the law library or the web.  Completed written opinions are due on or before December 15.  
Formatting Opinions.  Each opinion (majority, concurring, or dissenting) should include a brief description of the facts of the case, the statement of relevant constitutional questions, the decision, and justification for the decision.  Each opinion should offer some constitutional rationale for the decision.  Please compare and contrast relevant case law.  Each opinion should be at least one and a half, but no more than two pages (single-space) long.  Each opinion is worth 20 points, for a total of 40 points.
Announcing Decisions.  During the last two classes of the semester (December 9 and 11), each Court will convene to announce the decisions of the Court.  After brief remarks by the Chief Justice, the majority decisions will be read aloud by the Justice assigned to the case.  Each oral presentation should last no more than four minutes.  At the conclusion of the session, the class will compare and contrast the decisions by the various Supreme Courts.  All opinions will be recorded and entered into our mock Supreme Court Reports for future classroom use.  

Examinations

There will be three written examinations, each covering roughly one-third of the materials covered in class.  Because we have so much material to cover, each examination will be a “take-home” test and count for 100 points.  Your professor will give you the exams at least one week before they are due.  All examinations will consist of general essays over the justices, concepts and case law presented in class.  Your examinations are to be typed, using 12 pt. fonts, double-spaced, and grammatically correct.  Here are the due-dates:  Examination #1 will be on Friday, October 1—hardcopy due at the beginning of class.  Examination #2 will be on Monday, November 1—hardcopy due at the beginning of class.  Examination #3 will be on December 15 at 1:00 p.m. (university’s scheduled final)—email your final to RJ-Hardy@wiu on or before that date!  Graded examinations #1 and #2 will be returned within approximately one week.  You will then have an opportunity to review your tests in class and ask questions before turning in your examination.  Failure to return your graded midterm examinations at the close of the hour will result in an “F” grade for that examination. 
Makeup Examination Policy.  If, for some valid reason (illness, death in the family, etc.) you cannot take an examination at the scheduled time, you must notify your professor in advanced.  The makeup should be taken within one week after returning to classes.  The makeup will cover the same materials as the regularly scheduled examination, but different questions will be substituted for the makeup examination.     




                                Dates To Remember



Examination #1--Friday, October 1 (Bring Hardcopy to Class)



Examination #2--Monday, November 1 (Bring Hardcopy to Class) 



Examination #3--Wednesday, December 15 (Email Test to RJ-Hardy@wiu.edu)

Students’ Responsibilities and Rights 

Mandatory Assigned Seating.   In light of the Covid-19 pandemic, university policy dictates that students be assigned seats to insure proper social distancing. Your professor has assigned you a specific seat in Morgan 308 to comport with this mandate.  Please sit only in your assigned seat throughout the semester.  

Policy on Face Coverings in the Classroom.  All students and faculty are required to wear a face covering at all times in the classroom.  Western Illinois University will provide two (2) cloth face coverings to all instructors and students, and replace them when necessary. Individuals may use a personally purchased alternative face covering as appropriate. Employees and students are responsible for laundering their reusable cloth face coverings. It is the responsibility of University units to ensure compliance from employees and students under their purview. Units can also refer to the Centers for Disease Control and Prevention (CDC) guidance on face coverings with regard to type and fit, wearing, and washing.  Additionally, no food or drink will be allowed in the classroom.  Please read the policy at http://www.wiu.edu/policies/covid_facecovering.php
Disabilities and Accommodations.  “In accordance with University Policy and the Americans with Disabilities Act (ADA), academic accommodations may be made for any student who notifies the instructor or such need.  For the instructor to provide the proper accommodation(s) you must obtain documentation of the need for such accommodation(s) through the Disability Resource Center and provide it to the instructor.  It is imperative that you take the initiative to bring such needs to the instructor’s attention, as he/she is not legally permitted to inquire about such particular student needs.  Students who may require special assistance in emergency evacuations (i.e., fire, tornado, etc.) should contact the instructor as to the most appropriate procedures to follow in such an emergency.  Contact the Disability Resource Center at 309-298-2512 for additional services.”  For more information on and current university policy on these situations, please consult a campus webpage at http://www.wiu.edu/studentlife/ or http://www.wiu.edu/drc.  

Academic Dishonesty. Academic dishonesty will not be tolerated!  Anyone who plagiarizes (submitting work written by another person without proper attribution), cheats on an examination (looking off of another’s answer sheet, copying someone else’s words, writing answers on one’s arms, glancing at notes under a coat or a seat, etc.), knowingly assists another student to cheat (writing answers boldly, passing notes, whispering answers, etc.), allows another to take his or her examination, sneaks any part of a test booklet out of the classroom or who has unauthorized possession of an examination will be dealt with severely.  Academic dishonesty will result in disciplinary action, and all tainted examinations and assignments will adversely affect the student’s grade. The web address is http://www.wiu.edu/provost/students/ and for the university’s policy on academic integrity is http://www.wiu.edu/policies/acintegrity.php.  
Participation Points
As noted above, class participation will count for 100 points or 25 percent of your final course grade.   Here is the breakdown of participation points:





One Judicial Biography 


20 points




(Two-pages each, single-spaced)




Class Discussion and Mock Court
            40 points





(Daily class input and simulation)





One Written Majority Opinion

20 points





(Two pages, single-spaced)

 



One Written Dissenting Opinion

20 points





(Two pages, single-spaced)______________________        



Total Participation 


          100 point


    Summary of Course Points for Undergraduate Students
Examination #1 (Friday, October 1)      
                        100 points possible

Examination #2  (Monday, November 1)

100 points possible

Examination #3 (Wednesday, December 15) 
            100 points possible

Participation 





100 points possible

         TOTAL                      



400 points possible

                         Grading for Undergraduate Students
In sum, grades will be based on 400 total points.  Western Illinois University now uses plus-minus grading.  Because all quizzes and examinations are adjusted or "normally curved" as the semester progresses here is a convenient method of calculating your grade:  Students are required to earn at least 360 total points (90%) to  get  an  "A-"  grade,  at least 320 total points (80%) to get a "B-" grade,  at least 260 total points (65%) to get a  "C-" grade, and at least 200 total points (50%) to get a passing "D-" grade.  These are the standard “breaks” for determining letter grades.  Of course, within each category there will also be additional grading.  Final grades will range from A+, A, A-, B+, B, B-, C+, C, C-, D+, D, D-, F.   Over the years approximately 85 percent of the class has earned C or better in the course.  Finally, while there may be some "extra credit" points, do not expect to "negotiate" with your professor for a higher letter grade.  The only justification for altering a final grade is an error in computation.  

                                        Graduate Credit

This course may be counted for graduate credit.  Graduate students are expected to complete all of the requirements of this course plus submit a 15 to 20-page research paper.  This research paper is worth 100 points.  The paper may be based on either qualitative or quantitative research.  The topic of this paper must be approved. Possible topic might include case analyses, historical research on the Supreme Court justices, critical evaluations of judicial philosophies, statistical analyses of caseloads, interviews with attorney’s who have practiced before the Supreme Court, surveys of attitudes about the Supreme Court, etc.  The topic should be approved by Friday, September 17, and the final paper is due on December 15, 2021.  The paper should be typed, double-spaced, and contain appropriate references and bibliography.



Course Outline and Assignments

Part I.   The Supreme Court in Historical Perspective

A. Constitutional Underpinnings 

 
Readings:   Baum, Chapter 1 and Hardy handouts
1. The Supreme Court

a. Functions of the Supreme Court

b. Supreme Court as a Judicial Body

c. Supreme Court as a Political Body
2. The British and Other Significant Influences

a. The Magna Carta (1215)

b. The British Petition of Rights (1628)

c. The British Bill of Rights (1688)

d. John Locke’s Two Treatises on Government (1689)

e. Montesquieu’s The Spirit of the Laws (1748)
3. The Colonial Experience
a. Colonial Charters

b. State Constitutions
4. The Articles of Confederation (1781-1789)

5. The Constitutional Convention (1787)

a. Purpose

b. Delegates

c. Proposals

6. Article III of the U.S. Constitution
7. The Constitution Debated

8. a.   The Anti-Federalist Papers
b.   The Federalist Papers

9. Ratification and the Bill of Rights

10. Judicial Powers

a. Case Decision-Making

b. Writing of Opinions

c. Issuance of Writs

1) Mandamus

2) Prohibition

3) Quo Warranto

4) Habeas Corpus

5) Injunctions
d.  Contempt of Court Citations

1)   Civil




2)   Criminal   
d. Judicial Review—Marbury v. Madison (1803)

B. The Early Years (1790-1801)

Reading:   Schwartz, Chapter 1
1. The First Court—Jay, Rutledge, Wilson, Cushing, Blair, Iredell (Hanson)
2. The First Sessions and Riding Circuit
3. Other Early Justices—Johnson, Patterson, Ellsworth, Chase
4. The Early Decisions-Hallmarks
a. Georgia v. Brailsford (1792)—seriatim opinions
b. Chisholm v. Georgia (1793)—The Eleventh Amendment
c. No Advisory Opinions—John Jay
d. Van Horne’s Lessee v. Dorrance (1795)—prelude to judicial review
e. Ware v. Hylton (1796)—national supremacy over state laws
f. Hylton v. United States (1796)--definition of direct tax
g. Calder v. Bull (1798)—expost facto defined
h. Alien and Sedition Acts—Justice Chase impeached
5. Summary of Significant Developments and Achievements
C. The Marshall Era (1801-1835)

Reading: Schwartz, Chapter 2
1.  John Marshall—Background, Nationalist Philosophy
2.  Other Justices—Washington, Story, Duvall
3.  Impeachment Trial of Samuel Chase
4.  Innovations in Judicial Decision-Making
5.  Landmark Cases
a. Stuart v. Laird (1801)—exercise of legislative power
b. Marbury v. Madison (1803)—judicial review
c. Fletcher v. Peck (1810)—state contracts
d. Martin v. Hunter’s Lessee (1816)—appellate jurisdiction
e. McCulloch v. Maryland (1819)—implied powers/tax immunity
f. Dartmouth College v. Woodward (1819)—contracts protected
g. Cohens v. Virginia (1821)—federal appellate jurisdiction clarified
h. Gibbons v. Ogden (1824)—commerce defined
i. Johnson v. MacIntosh (1825)—Native American status defined
j. Cherokee Nation v. Georgia (1831)—jurisdiction challenged
k. Barron v. Baltimore (1833)—Bill of Rights limited to federal actions

6. Summary of Significant Developments and Achievements

D. The Taney Era (1836-1864)

Reading: Schwartz, Chapters 3, 4, 5
1. Roger B. Taney—Background, States’ Rights Philosophy
2. Other Justices—Curtis, McLean, Catron, Campbell, Grier, Nelson
3. The Civil War and Slavery
4. Landmark Cases
a. Charles River Bridge v. Warren Bridge (1837)—police powers
b. Permoli v. First Municipality (1844)—free exercise restricted
c. Prigg v. Pennsylvania (1844)—fugitive slave laws challenged
d. Luther v. Borden (1849)—political questions
e. Cooley v. Board of Wardens (1851)—State control of commerce
f. Dred Scott v. Sanford (1857)—citizenship/judicial review
g. Kentucky v. Dennison (1861)—extradition
h. Ex parte Merryman (1861)—habeas corpus showdown
i. The Prize Cases (1863)—presidential powers tested
5. Summary of Significant Developments and Achievements

E. The Rise of Judicial Power (1865-1898)

Reading: Schwartz, Chapters 6 and 7
                              1.  Three Courts begin to serve as the Nation’s Umpire

                                    a.   Salmon P. Chase Court (1864-1873)

 


b.   Morrison R. Waite Court (1874-1888)

c.   Melville Fuller Court (1888-1910)


      2.   Other Justices—Miller, Davis, Field, Bradley, Harlan, Brewer, Brown, Shiras


      3.   Hallmarks

                                    a.  Laissez faire philosophy
b.  Creative interpretations of vague constitutional phrases 
     1)   Privileges and Immunities

     2)   Separate but Equal

     3)   Substantive Due Process

      4.  Accelerated use of judicial review

      5.  Landmark Events and Cases by Topic

      1)   Reconstruction
a)  Radical Republicans enact Reconstruction

b)  Passage of Civil Rights Amendments (13th, 14th, 15th)

c)  Cases challenging Reconstruction

1.  Ex parte Milligan (1866)—writ of habeas corpus

2.  Mississippi v. Johnson (1867)—jurisdiction limited

3.  Ex parte Garland/Cummings v. Missouri (1867)—test oaths,
     bills of attainder, presidential pardon

4.  Texas v. White (1869)—nature of the union

5.  Legal Tender Cases (1870s)—financial powers 

2)   Civil Rights 

a)  First Civil Rights Acts under the aegis of the 13th, 14th, 15th 

b)  Civil Rights Acts of 1866, 1870, 1872, 1875

c)  Cases challenging civil rights and liberties

1.  Slaughterhouse Cases (1873)—privileges and immunities

2.  Bradwell v. Illinois (1873)—women’s rights restricted

3.  Minor v. Happersett (1875)—voting not a national right
4.  Reynolds v. U.S. (1879)—free exercise restricted

5.  Strauder v. West Virginia (1880)—race and jury selection

6.  Pace v. Alabama (1883)—equal discrimination

7.  Civil Rights Cases (1883)—state action

8.  Hurtado v. California (1884)—grand jury limitations
9.  Yick Wo v. Hopkins (1886)—persons protected by 14th

10.  Plessy v. Ferguson (1896)—separate but equal

3)  Industrial Revolution 

a)  Dramatic changes in technology, transportation, immigration result in cultural, economic and political clashes

  b)  Granger movement, populism, unionism and industrial reform

                                                  c)  Cases challenging government regulation

1.  Munn v. Illinois (1879)—state regulation

2.  Santa Clara County v. SPRR (1886)—corporations as persons

3.  Mugler v. Kansas (1887)—interstate commerce

4.  U.S. v. E.C. Knight Co. (1895)—manufacturing/monopolies

5.  Pollock v. Farmers Loan and Trust (1895)—income tax case

6.  Allgeyer v. Louisiana (1897)—interstate commerce

4)  Summary of Significant Developments and Achievements
F.  Rise of Executive Power/Substantive Due Process (1898-1937)

Reading: Schwartz, Chapters 8, 9 and 10
1.  Four Courts of The Period

a.  Melville Fuller Court (1888-1910) (overlap with previous period)
b.  Edward Douglas White Court (1910-1921)

c.  William Howard Taft Court (1921-1930)

d.  Charles Evans Hughes (1930-1941) (overlap with next period)
2.  Other Justices—Holmes, McReynolds, Sutherland, Sanford, Day, Brandeis

3.  Hallmarks

a.  The Progressive Movement

b.  Advent of Critical Legal Scholars—Thayer, Pound

c.  Rise of Powerful Presidents—T. Roosevelt, Wilson, F. Roosevelt

                                4.  Landmark Cases

a.  Expansion of Presidential Powers
1.  Missouri v. Holland (1920)—treaty power expanded

2.  Ex parte Grossman (1925)—pardoning power expanded

3.  Myers v. U.S. (1926)—removal power expanded

4.  U.S. v. Smith (1926)—congressional power restricted

5.  J. W. Hampton Company v. U.S. (1928)—delegated powers 
6.  U.S. v. Curtis-Wright Corp. (1936)—inherent powers

7.  U.S. v. Belmont (1937)—executive agreements

b.  Substantive Due Process verses Police Powers
1.  Lockner v. New York (1905)—state employment law limited

2.  Muller v. Oregon (1908)—state protective legislation upheld

3.  Coppage v. Kansas (1915)—yellow dog contracts upheld

4.  Hammer v. Daggenhart (1918)—child labor law struck

5.  Adkins v. Children’s Hospital (1923)—minimum wage struck

6.  Schechter Poultry Co. v. U.S. (1935)—NIRA unconstitutional

7.  U.S. v. Butler (1935)—AAA ruled unconstitutional

8.  Carter v. Carter Coal Co. (1936)—restrictions on commerce

c.  Civil Rights and Civil Liberties clarified
1.  Insular Cases (1901)—civil rights beyond U.S. boundaries

2.  Weeks v. U.S. (1914)—exclusionary rule established

3.  Schenck v. United States (1919)—“clear and present danger”

4.  Carroll v. U.S. (1925)—automobile searches/seizures

5.  Buck v. Bell (1927)—compulsory sterilization upheld

6.  Gitlow v. New York (1925)—selective incorporation

7.  Olmstead v. U.S. (1928)—warrantless wiretapping upheld

8.  Palko v. Connecticut (1937)—double jeopardy restricted

5.  Summary of Significant Developments and Achievements

G.  The Post-New Deal Era (1937-1953)

      Reading: Schwartz, Chapter 11
1.  Three Courts of the Period

a.  Charles E. Hughes Court (overlap 1930-1941)

b.  Harlan Fiske Stone Court (1941-1946)

c.  Fred Vinson Court (1946-1953)

        2.  Other Justices—Butler, Roberts, Cardozo, Black, Frankfurter, Murphy, Reed, Clark, 
   Jackson

                                3.  Hallmarks

a.  The Four Horsemen

b.  New Deal Legislation v. Conservative Justices

c.  Roosevelt’s Court Packing Plan

d.  Foundations of the Civil Rights Movement

e.  Landmark Cases

1)  Government Regulation
a)  NLRB v. Jones Laughlin Steel (1938)—manufacturing/commerce

b)  U.S. v. Darby Lumber Company (1941)—upheld FLSA of 1938

c)  Wickard v. Filburn (1942)—AAA upheld

2)  Civil Rights Clarified
a)  Powell v. Alabama (1932)—right to counsel

b)  Missouri ex rel. Gaines v. Canada (1938)—separate but equal 

c)  Smith v. Allwright (1944)—white primaries struck

d)  Korematsu v. United States (1942)—Japanese internment upheld
e)  Adamson v. California (1947)—self-incrimination restricted

f)  Shelley v. Kraemer (1948)—restrictive covenants unenforceable
g)  Sweatt v. Painter (1950)—separate but not equal challenged 

3)  Civil Liberties Clarified
a)  Cantwell v. Connecticut (1940)—free exercise incorporated

b)  Near v. Minnesota (1941)—free press incorporated

c)  Chaplinski v. New Hampshire (1942)—fighting words 

d)  West Virginia v. Barnett (1943)—flag salute case

e)  Everson v. Board of Education (1947)—establishment clause

f)  McCollum v. Board of Education (1948)—release time program

4.  Summary of Significant Developments and Achievements

H.  The Warren Era (1954-1969)

Reading: Schwartz, Chapters 12 and 13
1.  Chief Justice Earl Warren—background, philosophy, judicial activism

2.  Other Justices—Brennan, Douglas, Fortas, Goldberg, Harlan II

3.  Social Justice Movement—Civil Rights, Women’s Rights, War

4.  Civil Rights Act of 1964, Voting Rights Act of 1965, Housing Rights Act of 1968

5.  Landmark Cases
a.  Expansion of First Amendment Freedoms
1)  N.A.A.C. P. v. Alabama (1958)—association rights

2)  Engle v. Vitale (1963)—school prayers restricted

3)  Edwards v. South Carolina (1963)—freedom of assembly

4)  Sherbert v. Verner (1963)—free exercise and employment

5)  New York Times v. Sullivan (1964)—free press, defamation

6)  Brandenburg v. Ohio (1969)—clear and imminent danger

b.  Expansion of Civil Rights
1)  Brown v. Board of Education (1954, 1955)—desegregation

2)  Bolling v. Sharpe (1954)—federal analogue to Brown

3)  Katzenbach v. McClung/Heart of Atlanta Motel v. U.S. (1964)

4)  Griswold v. Connecticut (1965)—privacy rights

5)  Loving v. Virginia (1967)—interracial marriage upheld

c.  Rights of Accused Expanded
a)  Mapp v. Ohio (1961)—4th Amendment incorporated

b)  Gideon v. Wainwright (1963)—right to counsel expanded

c)  Malloy v. Hogan (1964)—self-incrimination rights

d)  Miranda v. Arizona (1966)—right to counsel expanded

e)  Katz v. U.S. (1967)—privacy rights/search and seizure

f)  Terry v. Ohio (1968)—stop and frisk limited

g)  Chimel v. California (1969)—search incident to arrest 

h)  Duncan v. Louisiana (1968)—jury trial expanded

i)  Benton v. Maryland (1969)—double jeopardy expanded

d.  Political Rights Expanded
a)  Gomillion v. Lightfoot (1960)—racial gerrymandering 

b)  Baker v. Carr (1962)—reapportionment justiciable issue

c)  Reynolds v. Sims (1964)—state legislative reapportionment

d) Harper v. Virginia Board of Elections (1966)—poll taxes

 6.  Summary of Significant Developments and Achievements

I.  The Post Warren Era (1969-2005)

Reading:   Schwartz, Chapters 14, 15, 16
      1.  Two Courts of The Period—Background, philosophies, judicial restraint

a.  Warren Burger Court (1969-1986)

b.  William Rehnquist Court (1986-2005)

2.  Other Justices—Stewart, White, Powell, Blackmun, Stevens, O’Connor, Kennedy, Scalia, Souter, Thomas, Ginsberg, Breyer 
3.   Landmark Cases


   a.  First Amendment Freedoms—rights clarified, accommodationism

Lemon v. Kurtzman (1971)—guidelines for church-state aid

Cohen v. California (1971)—symbolic expression

Wisconsin v. Yoder (1972)—acceptable secular practices

Miller v. California (1973)—obscenity clarified

Widmar v. Vincent (1981)—equal access 

Marsh v. Chambers (1983)—legislative prayers held 

Allegheny County v. ACLU (1989)— sectarian displays

Employment Division (OR) v. Smith (1990)— free exercise

Zelman v. Simmon-Harris (2002)—school vouchers permissible

                                           b.  Privacy Rights—new and expanded rights 

Eisenstadt v. Baird (1972)—rights of unmarried couples

Roe v. Wade (1973)—abortion rights expanded

Bowers v. Hardwick (1986)—sexual privacy rights challenged

Cruzan v. Dir., Missouri Dept. of Health (1990)—living wills

Lawrence v. Texas (2003)—sexual privacy expanded


    c.  Civil Rights—clarification of civil rights




Reed v, Reed (1971)—women’s rights under equal protection




Griggs v. Duke Power Co. (1971)—racial biased tests

Bakke v. UC-Davis (1978)—affirmative action

Rotary v. Rotary (1987)—gender discrimination and private clubs

Shaw v. Reno (1993)—racial redistricting districts

Saenz v. Roe (1999)—privileges and immunities expanded

Boy Scouts of America v. Dale (2000)—associational rights

PGA v. Martin (2001)—Americans with disabilities

Grutter/Gratz v. Bollinger (2003)—affirmative action/admissions


    d.  Rights of Accused—clarifying police powers

Furman v. Georgia (1972)—death penalty restricted under 8th 

Delaware v. Prouse (1979)—auto inspections

Nix v. Williams (1985)—inevitable discovery rule

U.S. v. Leon (1984)—good faith exception

T.L.O. v. New Jersey (1985)—student searches

U.S. v. Sokolow (1989)--profiles

Illinois v. Wardlow (2000)—headlong flight

Dickerson v. U.S. (2001)—Miranda rights upheld

Kyllo v. United States (2001)—warrantless surveillance limited

e.  Federalism Issues—drawing back on federal powers





U.S. v. Lopez (1995)—federal law exceeds commerce power

                                                City of Boerne v. Flores (1997)—RFRA violates federalism





Printz v. United States (1997)—unfunded mandate struck





Kello v. New London (2005)—eminent domain and state powers



4.  Summary of Significant Developments and Achievements

J.    The Roberts Era of Ideological Splits (2006-2020)
1.  Chief Justice John Roberts

2.  Other Justices—Alito, Sotomayor, Kagan, Gorsuch, Kavanaugh
3.  Landmark Cases


   a.  First Amendment Freedoms—rights clarified
Morse v. Frederick (2007)—high school expression protected
Citizens United v. FEC (2010)—campaign spending by corporations
Burwell v. Hobby Lobby (2014)—religious freedom and contraception 
Town of Greece v. Galloway (2014)—town hall prayers
Trinity Lutheran v. Comer (2017)—church-run preschool rights
Masterpiece Cakeshop v. CO CRC (2018)—baker refuses same-sex couple
American Legion v. American Humanist Assn (2019)—peace cross upheld 
Our Lady School v. Morrissey-Berru (2020)—religious exemption from suits
  Little Sister of the Poor v. PA (2020)—birth control and Obamacare

  b.  Privacy Rights—new and expanded rights 


       Gonzales v. Oregon (2006)—state right to die statute upheld

       Gonzales v. Carhart (2007)—upheld federal partial birth abortion ban

       Obergefell v. Hodges (2015)--same-sex marriage a fundamental right


       Whole Woman’s Health v. Hellerstedt (2016)—invalidate abortion law

       Carpenter v. U.S. (2018)—digital privacy of cell phones 

  c.  Civil Rights—clarification of civil rights


       Ledbetter v. Goodyear Tire (2007)—gender equity pay 

       D.C. v. Heller (2008)—2nD Amendment ruled a private right

       McDonald v. Chicago (2010)—2nd Amendment applies to states 

       Fisher v. Univ. of Texas (2012)—race-conscious admissions


       Trump v. International Refugee (2017)—upholds President’s travel ban


       Pavan v. Smith (2017)—same-sex couples right to birth certificates


       Trump v. Hawaii (2018)—Muslim travel ban upheld



Bostock v. Clayton County (2020)—LGBTQ employment rights

   d.  Rights of Accused—clarifying police powers


        Hamdan v. Rumsfeld (2006)—rights of detainees


  Boumediene v. Bush (2008)—Guantanamo detainees rights
                                               Florida v. Harris (2012)—use of dogs to sniff out drugs
                                                Maryland v. King (2013)—limits of DNA testing



Riley v. California (2014)—warrantless searches of cell phones




Welch v. United States (2016)—Limits to 3-strikes laws



Hall v. Florida (2014)—IQ cut-off for death penalty



Glossip v. Gross (2015)—lethal injection death penalty upheld 



Cooper v. Harris (2017)—racial gerrymandering struck




Flowers v. Mississippi (2019)—racial discrimination of juries



Gamble v. United States (2019)—double jeopardy clarified

    e.  Federalism Issues—clarifying federal/state powers




Gonzales v. Oregon (2006)—upheld state assisted suicide law




Shelby Co. v. Holder (2013)—limits to state election regulations




Murphy v. NCAA (2018)—Congress cannot prohibit sports betting





Husted v. Randolph Institute (2018)—state purge of voters upheld





South Dakota v. Wayfair (2018)—state taxes for online sales



      Depart. of Commerce v. New York (2019)— census citizenship question

                                                Nielsen v. Preap (2019)—federal detention of noncitizens upheld 

                                                Timbs v. Indiana (2019)—limits to state fines and forfeitures




Chiafolo v. Washington (2020)—state regulation of faithless electors


4.  Summary of Significant Developments and Achievements
Part II.   The Supreme Court At Work

A.   Jurisdiction—What Cases Will Be Heard

Reading:   Baum, Chapters 3, 4 and 5
1.  Dual Court System—Federal and State

2.  Establishment of Federal Courts


a.  Nature of Creation—Constitutional and Legislative Courts


b.  Scope of Jurisdiction—Regular and Special Courts 

3.  Structure of the Federal Court System


a.  Federal District Courts


b.  Federal Courts of Appeal


c.  United States Supreme Court 

3.  Classification of Jurisdiction


a.  Exclusive verses Concurrent


b.  Original verses Appellate

B. Justiciability, Judicial Norms and Threshold Requirements

1.  Stare Decisis


a.  Definition and Common Law Origins

b.  The Role of Precedence
     Compare Miranda v. Arizona (1966)/Dickerson v. U.S. (2000)

b.  Advantages of Precedence

c.  Great Reversals

Kentucky v. Dennison (1861)/Puerto Rico v. Brandstad (1987)

Minersville v. Gobitis (1940)/W. Virginia v. Barnett (1943)

Plessy v. Ferguson (1896)/Brown v. Board of Ed. (1954)

Jones v. Opelika (1943)/Murdock v. Pennsylvania (1943)

Palko v. Connecticut (1937)/Benton v. Maryland (1969)
Bowers v. Hardwick (1986)/Lawrence v. Texas (2003) 

2.  Sovereign Immunity



a.  Definition and Origins


     Divine Right of Kings



     Johnson v. McIntosh (1825)



     United States v. Sioux Nation of Indians (1980)



b.  Leading Cases

     U.S. v. Clarke (1843)

                                                     Gibbons v. United States (1868)



c.  Tucker Act of 1887

d.  Federal Tort Claims Act 

3.  Judicial Immunity


a.  Definition and Origins

b.  Leading Cases


     Bradley v. Fischer (1872)


     Plessy v. Ferguson (1996)

     Stump v. Sparkman (1978)
4.  Standing and Taxpayer Suits


a.  Definition and Importance


b.  Leading Cases


      Frothingham v. Mellon (1923)


      Flast v. Cohen (1968)



      Allen v. Wright (1984)




5.  Cases and Controversies





a.  Definition and Importance





b.  Leading Cases





      Ashwander v. TVA (1935)





      Warth v. Seldin (1975)





c.  Exceptional Cases—Collusion
                                                     Fletcher v. Peck (1810)





     Dred Scott v. Sanford (1857)





     Carter v. Carter Coal Company (1936)





     Pollack v. Farmers’ Loan and Trust Co. (1936)

6.  No Advisory Opinions


a.  Definition and Importance



b.  Contrast with State Supreme Courts



c.  Leading Cases



     Muskrat v. United States (1911)


7.  Ripeness



a.  Definition and Importance



b.  Leading Cases



     United Public Workers v. Mitchell (1946)



     Dellums v. Bush (1990)


8.  Immediacy



a.  Definition and Importance



b.  Leading Cases



      New York Times v. United States (1971)



      Bush v. Gore (2000)

9.  Mootness



a.  Definition and Importance



b.  Leading Cases



     DeFunis v. Odegaard (1974) 



     Doe v. Bolton (1973)


10.  Third Party Suits (Jus Tertii) 



a.  Definition and Importance



b.  Leading Cases



     New Hampshire v. Louisiana (1883) 



     Singleton v. Wulff (1976)



    Craig v. Boren (1976) 

11.  Test Cases



a.  Definition and Importance



b.  Leading Cases


     Prigg v. Pennsylvania (1842)



     Plessy v. Ferguson (1896)



     United States v. O’Brien (1968)



     United States v. Eichman (1990)


12.  Political Questions 




a.  Definition and Importance




b.  Leading Cases



     Luther v. Borden (1849)



     Colgrove v. Green (1946)



     Baker v. Carr (1962)



     Elrod v. Burns (1976)



     David v. Bandemer (1986)

13.  Judicial Comity


a.  Definition and Importance


b.  Leading Cases


     Ashwander v. TVA (1935)


     Younger v. Harris (1971)

14.  Statutory Construction


a.  Rules of Statutory Construction


b.  Vagueness, Overinclusiveness, Underinclusiveness


c.   Leading Cases 


      Chaplinsky v. New Hampshire (1938)

      R.A.V. v. City of St. Paul (1992)


      Church of Lukumi Babalue v. Hialeah (1993)

15.  Class Action Suits and Amicus Curiae Briefs



a.  Definition and Importance




b.  Civil Rights Groups, Environmental Groups, Consumer Groups




c.  Federal Rules of Civil Procedure, Rule 23



d.  Leading Cases




     Brown v. Board of Education (1954)




     Goldberg v. Kelly (1970)




     Dukes v. Wal-Mart Stores, Inc. (2007)

C.   The Players—Justices, Judicial Personnel and Litigants
1.  Supreme Court Justices

a.  Demographics

b.  Experience

c.  Compensation and Amenities



2.  The Nomination Process

a.  Appointments and Rejections




b.  The Role of Interest Groups



3.  Judicial Personnel




a.  Law Clerks—Background and Selection 




b.  Solicitor General and Attorney General 

4.  Litigants—Respondent, Petitioner, Appellant, Appellee

D.   Selecting, Processing and Deciding Cases 
1.  Determining the Agenda

2.  The Role Law Clerks

3.  Methods of Reaching the Supreme Court


a.  Early Methods—Writs of Error, Appeal

b.  Current Methods—Certiorari and Rule of Four



4.  Cases Accepted, Cases Denied

5.  The Decision Making Process

a.  Oral Argument

b.  Conference of Merits

c.  Harmony and Conflict Among Justices

d.  The Role of Chief Justice

e.  Strategies for Assigning Opinions




6.  Opinion Options


a.  Majority Opinion 

b.  Concurring Opinion

c.  Dissenting Opinion 

E.  Legal Reasoning and Judicial Impact
1.  Techniques for Statutory Construction


a.  Strict Construction


b.  Loose Construction

2.  Elements of an Opinion

c.  Ratio decedendi 
d.  Obiter dicta
3.  Perspectives on Constitutional Interpretation


a.  Originalism


b.  The “Living Constitution”


c.  Literalism


d.  Textualism 


e.  Moralism

4.  Fundamentals of Judicial Philosophy

a.  Judicial Activism 

b.  Judicial Restraint

5.  Announcing and Promulgating Decisions


a.  Bench Opinions and Slip Opinions


b.  Official Opinion Sources



United States Reports—Report of the U.S. Supreme Court


c.  Unofficial Opinion Sources



Reprint of United States Reports—Wm. S. Hein & Co.



Supreme Court Reporter—Thomson West Publishers



Supreme Court Reporters, Lawyers’ Edition—Nexis/Lexis



U.S. Law Week—Bureau of National Affairs
Part III.   Mock Supreme Court  
A. Participants Research Justices and Submit Biographies

(Judicial Biography is due Friday, September 10.)

B. Justices Read and Research Hypothetical Cases

(40 Hypothetical cases will be administered by late-October.)

C. Justices Meet in Conference to Discuss Cases

(Conferences  Dates:  November 29, December 1, 3, 5 and 8.)   

D. Justices Draft and Circulate Opinions via Email

(This should be ongoing, in between conference meetings.)
E.  Mock Supreme Courts Deliver Oral and Written Opinions

(December 10 and 12.


F.      Written Majority and Minority Opinions Submitted




(Due on or before December 15, 2021)
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